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INSOLVENCY

CONCEPT OF INSOLVENCY, BANKRUPTCY AND LIQUIDATION

The word “bankruptcy” is widely believed to have originated from an Italian phrase “bancarotta”-
”banca” means bench and “rotta” means broken

The words “INSOLVENCY” AND “BANKRUPTCY” are generally used interchangeably in common
parlance but there is a marked distinction between the two. Insolvency and bankruptcy are not
synonymous.

The term “insolvency” notes the state of one whose assets are insufficient to pay his debts; or his general
inability to pay his debts. The term “insolvency” is used in a restricted sense to express the inability of a
party to pay his debts as they become due in the ordinary course of business.

The word “bankruptcy” the condition of insolvency. It is a legal status of a person or an entity who
cannot repay debts to creditors. The bankruptcy process begins with filing of a petition in a court or
before an appropriate authority designated for this purpose. The debtor’s assets are then evaluated and used
to pay the creditors in accordance with law.

Therefore, while insolvency is the inability of debtors to repay their debts,

the bankruptcy, on the other hand, is a formal declaration of insolvency in accordance with law of the
land.

Insolvency describes a situation where the debtor is unable to meet his/her obligations and bankruptcy
occurs when a court determines insolvency, and gives legal orders for it to be resolved.

Thus insolvency is a state and bankruptcy is the conclusion.

CONCLUSION AFTER INSOLVENCY

The term insolvency is used for individuals as well as organisations/ corporates.

If insolvency is not resolved,

it leads to bankruptcy in case of individuals and

liquidation in case of corporates.

BANKRUPTCY-DEFINITION

Section 79(4) of the Insolvency and Bankruptcy Code, 2016 defines the term “bankruptcy” as the state of
being bankrupt.
According to Section 79(3) of the Code, “bankrupt” means

(a) a debtor who has been adjudged as bankrupt by a bankruptcy order under section 126;

(b) each of the partners of a firm, where a bankruptcy order under section 126 has been made against a
firm; or

(c) any person adjudged as an undischarged insolvent.

LIQUIDATION, on the other hand, in its general sense, means closure or winding up of an
corporation or an incorporated entity through legal process on account of its inability to meet its
obligations or to pay its debts.

In order to clear the indebtedness, the assets are sold at the most reasonable rates by a competent
liquidator appointed in this regard.
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INSOLVENCY - CAUSES
Other than cases of outright fraud,

the debtor may be insolvent because of

+ Financial failure - a persistent mismatch between payments by the enterprise and receivables into the
enterprise, even though the business model is generating revenues, or

* Business failure - which is a breakdown in the business model of the enterprise, and it is unable to
generate sufficient revenues to meet payments. Often, an enterprise may be a successful business model
while still failing to repay its creditors.

HISTORICAL DEVELOPMENTS OF INSOLVENCY LAWS IN INDIA

The law of Insolvency in India owes its origin to English law. India being a colony of the United
Kingdom, followed the English insolvency system.

Before the enactment of the Insolvency and Bankruptcy Code, 2016, the provisions relating to insolvency

and bankruptcy were fragmented and there was no single law to deal with insolvency and bankruptcy in
India.

Before the enactment of the Insolvency and Bankruptcy Code, 2016 the following Acts dealt with
insolvency and Bankruptcy in India

(a) The Presidency Towns Insolvency Act, 1909

(b) Provisional Insolvency Act, 1920

(¢) Indian Partnership Act, 1932

(d) The Companies Act, 1956

(e) The Sick Industrial Companies (Special Provisions) Act, 1985 (SICA)

(f) The Recovery of Debts due to Banks and Financial Institutions Act, 1993 (RDDBFI Act)

(g) The Securitisation and Reconstruction of Financial Assets and Enforcement of Securities Interest Act,
2002 (SARFESI Act, 2002)

(h) The Companies Act, 2013

Under the Constitution of India ‘Bankruptcy & Insolvency’ is provided in Entry 9 of List III
(Concurrent List) in the Seventh Schedule to the Constitution. Hence both the Centre and State
Governments are authorised to make laws on the subject.

THE INSOLVENCY AND BANKRUPTCY CODE, 2016 —

INTRODUCTION

The Insolvency and Bankruptcy Code, 2016 extends to the whole of India. However, Part III of the Code
does not extend to the State of Jammu and Kashmir.

Section 2 of the Insolvency and Bankruptcy Code, 2016 as amended vide the Insolvency and Bankruptcy
Code (Amendment) Act, 2018 provides that the provisions of the Code shall apply to —
(a) any company incorporated under the Companies Act, 2013 or under any previous company law,

(b) any other company governed by any special Act for the time being in force,

(¢) any Limited Liability Partnership incorporated under the Limited Liability Partnership Act, 2008,

(d) such other body incorporated under any law for the time being in force, as the Central Government
may, by notification, specify in this behalf,

(e) personal guarantors to corporate debtors,
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(f) partnership firms and proprietorship firms; and

(g) individuals, other than persons referred to in clause

(h) in relation to their insolvency, liquidation, voluntary liquidation or bankruptcy, as the case may
be.

KEY OBJECTIVES OF THE INSOLVENCY AND BANKRUPTCY CODE, 2016

The objects clause of the Insolvency and Bankruptcy Code lays down the following key objectives:

1. To consolidate and amend the laws relating to reorganisation and insolvency resolution of corporate

persons, partnership firms and individuals

To provide for a time bound insolvency resolution mechanism

To ensure maximisation of value of assets,

To promote entrepreneurship,

To increase availability of credit

A B

To balance the interests of all the stakeholders including alteration in the order of priority of

payment of Government dues and

7. To establish an Insolvency and Bankruptcy Board of India as a regulatory body

8. To provide procedure for connected and incidental matters.

STRUCTURE/ FRAMEWORK OF THE CODE

The code is divided into following five parts & eleven Schedules:
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INSOLVENCY & BANKRUTCY CODE, 2016

PART - I prelinmi

SECTION 1 TO 3 reliminaty

Insolvency Resolution
and Liquidation for
Corporate Persons

PART - 1I
SECTION 4 TO 77

Insolvency Resolution
and Bankruptcy for
Individuals and
Partnership Firms

PART - 111
SECTION 78 TO 187

Regulation of
Insolvency
Professionals,
PART -1V Insolvency
SECTION 188 TO 223 pryfessional Agencies
and Information
Utilities

PART -V
SECTION 224 TO 255

Miscellaneous

Amendment to the Indian

SCHEDULE - I Partnership Act, 1932

Amendment to the Central
Excise Act, 1944

Amendment to the Income-
Tax Act, 1961

SCHEDULE - 11

SCHEDULE - 111

Amendment to the

SCHEDULE -1V Customs Act, 1962

Amendment to the
Recovery of Debts due to
Banks and Financial
Instruments Act, 1993

SCHEDULE -V

Amendment to the Finance

SCHEDULE - VI Act, 1994

Amendment to the
Securitisation and
Reconstruction of Financial
Assets and Enforcement of
Securities Interest Act, 1994

SCHEDULE - VII

Amendment to the Sick
Industrial Companies
(Special Provisions)
Repeal Act, 2003

SCHEDULE - VIII

Amendment to the
Payment of Settlement
Systems Act, 2007

SCHEDULE - IX

Amendment to the Limited

Liability Partnership Act,
2008

SCHEDULE - X

Amendment to the

SCHEDULE - XI Companies Act, 2013

™
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PILLARS OF INSOLVENCY AND BANKRUPTCY CODE, 2016 /

SCHEME OF THE CODE

1. INSOLVENCY AND BANKRUPTCY BOARD OF INDIA ('IBBI' OR 'BOARD")

The Code provides for establishment of the Insolvency and Bankruptcy Board of India (Board) by
the Central Government. This Board is a body corporate, having perpetual succession, common seal,
can enter into contracts, can sue or be sued and can hold property in its own name. The head office of
the Insolvency and Bankruptcy Board of India has been set up in New Delhi.

COMPOSITION OF BOARD

The Board shall consist of the following members, who shall be appointed by the Central
Government:

1. Chairperson

2. Three members amongst the officers of the Central Government not below the rank of Joint
Secretary or equivalent, one of each to represent the Ministry of Finance, the Ministry of
Corporate Affairs and Ministry of Law, ex officio.

3. One member nominated by the Reserve Bank of India, ex officio

4. Five other members to be nominated by the Central Government, out of which three shall be the
whole-time members.

QUALIFICATION

The Chairperson and the other members shall be persons of ability, integrity and standing, who have
shown capacity in dealing with problems relating to insolvency or bankruptcy and have special
knowledge and experience in the field of law, finance, economics, accountancy or administration.

The Board has been established on 1st October, 2016. CS Madhusudan Sahoo has
been appointed as the first Chairperson of IBBI.

REMOVAL OF MEMBER FROM OFFICE

Section 190 empowers the Central Government to remove a member from office if he —

(a) is an undischarged bankrupt as defined under Part III;

(b) has become physically or mentally incapable of acting as a member;

(¢) has been convicted of an offence, which in the opinion of the Central Government involves
moral turpitude;

(d) has, so abused his position as to render his continuation in office detrimental to the public
interest.

Section 190 mandates that no member shall be removed under clause (d) unless he has been given a
reasonable opportunity of being heard in the matter.

POWERS OF THE BOARD

The Board has the same powers as are vested in a civil court under the Code of Civil Procedure,
1908, while trying a suit, in respect of the following matters, namely:—

(i) The discovery and production of books of account and other documents, at such place and such
time as may be specified by the Board;

(ii) Summoning and enforcing the attendance of persons and examining them on oath;

(iii) Inspection of any books, registers and other documents of any person at any place;

(iv) Issuing of commissions for the examination of witnesses or documents.
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Function/ ROLE OF THE BOARD

Regulating all matters related to insolvency and bankruptcy process.

2. Register insolvency professional agencies, insolvency professionals and information utilities and
renew, withdraw, suspend or cancel such registrations.

3. Promote the development of, and regulate, the working and practices of, insolvency

professionals, insolvency professional agencies and information utilities and other institutions, in
furtherance of the purposes of this Code.

4. Setting out eligibility requirements of insolvency intermediaries i.e., Insolvency Professionals,

Insolvency Professional Agencies and Information Utilities.

Regulating entry, registration and exit of insolvency intermediaries.

Making model bye laws for Insolvency Professional Agencies.

Setting out regulatory standards for Insolvency Professionals.

Sl B AN

Specifying the manners in which Information Utilities can collect and store data.

MODEL BYE-LAWS

Code further provides that the Board may make model bye-laws to be to adopted by insolvency
professional agencies which may provide for:

(a) The minimum standards of professional competence of the members of insolvency professional
agencies.

(b) The standards for professional and ethical conduct of the members of insolvency professional
agencies.

(¢) Requirements for enrolment of persons as members of insolvency professional agencies which
shall be non-discriminatory.

(d) The manner of granting membership.

(e) Setting up of a governing board for internal governance and management of insolvency
professional agency in accordance with the regulations specified by the Board.

(f) The information required to be submitted by members including the form and the time for
submitting such information.

(g) The specific classes of persons to whom services shall be provided at concessional rates or for no
remuneration by members.

(h) The grounds on which penalties may be levied upon the members of insolvency professional
agencies and the manner thereof.

2. INSOLVENCY PROFESSIONAL AGENCY ('AGENCIES")

The Code provides for establishment of Insolvency Professional Agencies (Agencies).

Such Agencies shall be required to register with the Board and obtain a certificate of registration

to be able to carry on its activity as an Agency

IBBI (Insolvency Professional Agency) Regulations, 2016 make provision for registration of

Insolvency Professional Agency.

There can be more than one such Agencies registered with the Board.
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FEATURES

(i) Agency should be incorporated as Section 8 Company.

(i) It should have minimum net worth of Rupees Ten Crores and Paid-up Capital of Rupees Five
Crores.

(iii) It should not be a subsidiary of company.

(iv) The Board shall specify model bye laws regulating such Agencies. Model Bye-Laws of Insolvency
Professional Agency and provisions relating to Governing Board of Insolvency.

(v) Professional Agency has been specified in IBBI (Model Bye-Laws and Governing Board of
Insolvency Professional Agency) Regulations, 2016.

At present the following few Insolvency Professional Agencies are registered under section 8§ of the
Companies Act, 2013 and registered with Insolvency and Bankruptcy Board of India.

1. ICSI Institute of Insolvency Professionals.

2. Insolvency Professional Agency of Institute of Cost Accountants of India.

3. Indian Institute of Insolvency Professionals of ICAI

FUNCTIONS
The Agencies shall have the following functions:

(a) Grant membership to persons, as Insolvency Professional, who fulfill all requirements or suspend
or cancel membership;

(b) Lay down standards of professional conduct for its members and monitor their performance;

(¢) Safeguard the rights, interests and privileges of insolvency professionals; and

(d) Redress consumer grievances.

INSOLVENCY PROFESSIONALS

Section 3(19) provides that 'Insolvency Professional' means a person

enrolled under Section 206 of Insolvency Code, 2016 with an Insolvency Professional agency as its
member and

registered with the Board(IBBI) as an insolvency professional under Section 207 of Insolvency
Code, 2016.

The Insolvency and Bankruptcy Code, 2016 envisages a very big role for insolvency professionals. It
is envisaged that most of work relating .to insolvency and bankruptcy will be handled by
Insolvency professionals. First-tier control over Insolvency Professionals will be of Insolvency
Professional Agency. Final control will be of Board (IBBI).

Code of Conduct for Insolvency Professionals has been prescribed in First Schedule to IBBI
(Insolvency Professionals) Regulations, 2016.

ENROLMENT AND REGISTRATION OF INSOLVENCY PROFESSIONALS

Section 206 lays down that no person shall render his services as insolvency professional under
this Code without being enrolled as a member of an insolvency professional agency and registered
with the Board.

Section 207(1) further lays down that every insolvency professional shall, after obtaining the
membership of any insolvency professional agency, register himself with the Board within such
time, in such manner and on payment of such fee, as may be specified by regulations.
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FUNCTIONS OF INSOLVENCY PROFESSIONALS

Section 208(1) of the Code provides that where any insolvency resolution, fresh start, liquidation or
bankruptcy process has been initiated, it shall be the function of an insolvency professional to take
such actions as may be necessary, in the following matters, namely:—

(a) afresh start order process under Chapter Il of Part III;

(b) individual insolvency resolution process under Chapter III of Part III;

(c) corporate insolvency resolution process under Chapter II of Part II;

(d) individual bankruptcy process under Chapter IV of Part III; and

(e) liquidation of a corporate debtor firm under Chapter 111 of Part II.

CODE OF CONDUCT:-

Section 208(2) mandates that every insolvency professional shall abide by the following code of
conduct:—

(a) To take reasonable care and diligence while performing his duties.

(b) To comply with all requirements and terms and conditions specified in the bye laws of the
Insolvency professional agency of which he is a member.

(¢) To allow the insolvency professional agency to inspect his records.

(d) To submit a copy of the records of every proceedings before the adjudicating authority to the
board as well as to the Insolvency professional agency of which he is a member.

(e) To perform his function in such manner and subject to such conditions as may be prescribed.

Therefore, The Code provides for insolvency professionals as intermediaries who would play a key
role in efficient working of the bankruptcy process. The Code contemplates insolvency professionals
as a class of regulated but private professionals having minimum standards of professional and
ethical conduct.

INFORMATION UTILITY

Section 3(19) provides that 'Information Utility' means a person who is registered with the IBBI as
an Information Utility under Section 210 of the Code.

The Information Utility shall provide services as may be specified by IBBI. Information Utility will
collect, collates, authenticate and disseminate financial information to be used in insolvency,
liquidation and bankruptcy proceedings.

With all information required in decision making being available with the Information Utility and
accessible by the stakeholders, either on a need basis or in public domain, in effect creates a level
playing field and remove all information asymmetry.

OBLIGATIONS OF INFORMATION UTILITY

(a) Collect, collate, authenticate and disseminate financial information of debtors in a universally
accessible format with in a centralised electronic databases.

(b) Get the information received from various persons authenticated by all concerned parties before
storing such information.

(c) Provide access to the financial information stored by it to any person who intends to access such
information.

(d) Have the ability to operate with other information utilities

The Insolvency and Bankruptcy Board of India has framed the IBBI (Information Utilities) Regulations,
2017
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WHO CAN BE INFORMATION UTILITY- ELIGIBILITY FOR
REGISTRATION

No person shall be eligible to be registered as an information utility unless it is a public company and

(a) its sole object is to provide core services and other services under these Regulations, and
discharge such functions as may be necessary for providing these services;

(b) its shareholding and governance is in accordance with Chapter III;

(c) its bye-laws are in accordance with Chapter IV;

(d) it has a minimum net worth of fifty crore rupees;

(e) the person itself, its promoters, its directors, its key managerial personnel, and persons holding
more than 5%, directly or indirectly, of its paid-up equity share capital or its total voting power,
are fit and proper persons:

5. ADJUDICATING AUTHORITIES

The code provides for the following adjudicating authorities:

a. Debt Recovery Tribunal (DRT) dealing with insolvency and bankruptcy of individuals and

partnership firms. Appeal from orders of DRT shall lie with the Debt Recovery Appellate Tribunal
(DRAT);

b. NCLT dealing with insolvency, bankruptcy, winding up of companies, LLP, corporate debtors.
Appeals from orders of NCLT lie with the NCLAT;

c. Appeals from orders of the Board pertaining to Insolvency Professional Agencies, Insolvency
Professionals and Information Utilities shall lie with the NCLAT.

Individual Insolvency of Insolvency of Limited Corporate Insolvency
Insolvency Partnership Firm Liability Partnership
Debt Recovery Tribunal National Company law Tribunal
Adjudication Authority (NCLT) - Adjudicating Authority
: I
Appeal to Debt Recovery Appeal to National Company Law
Appellate tribunal (DRAT) Appellate Tribunal (NCLAT)

Appeal to Supreme Court

v
y

As per Section 63, jurisdiction of Civil Courts has been barred. However, writ jurisdiction of High
Court and Special Leave Petition (SLP) powers of Supreme Court, granted under Constitution of India,
remain unaffected.
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DEFINITIONS IN SECTION 3 OF THE CODE

Section 3 states that unless the context otherwise requires,

1.

10.

11.

12.

“Board” means the Insolvency and Bankruptcy Board of India established under sub-section (1) of

section 188 [Section 3(1)].

“Bench” means a bench of the Adjudicating Authority [Section 3(2)].

“Bye-laws” mean the bye-laws made by the insolvency professional agency under section 205 [Section

33)1

“Charge” means an interest or lien created on the property or assets of any person or any of its

undertakings or both, as the case may be, as security and includes a mortgage [Section 3(4)].

“Claim” means —

(a) a right to payment, whether or not such right is reduced to judgment, fixed, disputed, undisputed,
legal, equitable, secured or unsecured;

(b) right to remedy for breach of contract under any law for the time being in force, if such breach
gives rise to a right to payment, whether or not such right is reduced to judgment, fixed, matured,
unmatured, disputed, undisputed, secured or unsecured [Section 3(6)].

“Corporate Person” means a company as defined in clause (20) of section 2 of the Companies Act,

2013, a limited liability partnership, as defined in clause (n) of sub-section (1) of section 2 of the

Limited Liability Partnership Act, 2008, or any other person incorporated with limited liability under

any law for the time being in force but shall not include any financial service provider [Section 3(7)].

“Corporate Debtor” means a corporate person who owes a debt to any person [Section 3(8)].

“Core Services” means services rendered by an information utility for — (a) accepting electronic

submission of financial information in such form and manner as may be specified;(b) safe and accurate

recording of financial information;(c) authenticating and verifying the financial information submitted
by a person; and(d) providing access to information stored with the information utility to persons as

may be specified [Section 3(9)].

“Creditor” means any person to whom a debt is owed and includes a financial creditor, an operational

creditor, a secured creditor, an unsecured creditor and a decree holder [Section 3(10)].

“Debt” means a liability or obligation in respect of a claim which is due from any person and includes

a financial debt and operational debt [Section 3(11)].

“Default” means non-payment of debt when whole or any part or instalment of the amount of debt has

become due and payable and is not [paid] by the debtor or the corporate debtor, as the case may be

[Section 3(12)].

Section 3(12) of the Code was amended by the Insolvency and Bankruptcy Code (Second

Amendment) Act, 2018. The aforesaid amendment substituted the word “repaid” with the word

“paid” in section.

“Financial Information”, in relation to a person, means one or more of the following categories of
information, namely:—

(a) records of the debt of the person;

(b) records of liabilities when the person is solvent;

(¢) records of assets of person over which security interest has been created;

(d) records, if any, of instances of default by the person against any debt;
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13.

14.

15.

16.

17.

18.

19.

20.

(e) records of the balance sheet and cash-flow statements of the person; and

(f) such other information as may be specified [Section 3(13)].

“Financial Institution” means —

(a) ascheduled bank;

(b) financial institution as defined in section 45-1 of the Reserve Bank of India Act, 1934;

(¢) public financial institution as defined in clause (72) of section 2 of the Companies Act, 2013; and

(d) such other institution as the Central Government may by notification specify as a financial
institution [Section 3(14)].

“Financial Product” means securities, contracts of insurance, deposits, credit arrangements including
loans and advances by banks and financial institutions, retirement benefit plans, small savings
instruments, foreign currency contracts other than contracts to exchange one currency (whether Indian
or not) for another which are to be settled immediately, or any other instrument as may be prescribed
[Section 3(15)].

“Financial Service” includes any of the following services, namely:—

(a) accepting of deposits;

(b) safeguarding and administering assets consisting of financial products, belonging to another
person, or agreeing to do so;

(¢) effecting contracts of insurance;

(d) offering, managing or agreeing to manage assets consisting of financial products belonging to
another person;

(e) rendering or agreeing, for consideration, to render advice on or soliciting for the purposes of —
(i) buying, selling, or subscribing to, a financial product;
(ii) availing a financial service; or
(iii) exercising any right associated with a financial product or financial service;

(f) establishing or operating an investment scheme;

(g) maintaining or transferring records of ownership of a financial product;

(h) underwriting the issuance or subscription of a financial product; or

(i) selling, providing, or issuing stored value or payment instruments or providing payment services
[Section 3(16)].

“Financial Service Provider” means a person engaged in the business of providing financial services in
terms of authorisation issued or registration granted by a financial sector regulator [Section 3(17)].

“Financial Sector Regulator” means an authority or body constituted under any law for the time being
in force to regulate services or transactions of financial sector and includes the Reserve Bank of India,
the Securities and Exchange Board of India, the Insurance Regulatory and Development Authority of
India, the Pension Fund Regulatory Authority and such other regulatory authorities as may be notified
by the Central Government [Section 3(18)].

“Insolvency Professional” means a person enrolled under section 206 with an insolvency profession
agency as its member and registered with the Board as an insolvency professional under section 207
[Section 3(19)].

“Insolvency Professional Agency” means any person registered with the Board under section 201 as an
insolvency professional agency [Section 3(20)].

“Information Utility” means a person who is registered with the Board as an information utility under
section 210 [Section 3(21)].
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21.

22.

23.
24.

25.

26.

27.

“Person” includes —

(a) an individual;

(b) a Hindu Undivided Family;

(¢) acompany;

(d) atrust;

(e) apartnership;

(f) alimited liability partnership; and

(g) any other entity established under a statute, and includes a person resident outside India [Section
3(23)].

“Property” includes money, goods, actionable claims, land and every description of property situated
in India or outside India and every description of interest including present or future or vested or
contingent interest arising out of, or incidental to, property [Section 3(27)].

“Secured Creditor” means a creditor in favour of whom security interest is created [Section 3(30)].

“Security Interest” means right, title or interest or a claim to property, created in favour of, or provided
for a secured creditor by a transaction which secures payment or performance of an obligation and
includes mortgage, charge, hypothecation, assignment and encumbrance or any other agreement or
arrangement securing payment or performance of any obligation of any person: Provided that security
interest shall not include a performance guarantee; [Section 3(31)].

“Transaction” includes an agreement or arrangement in writing for the transfer of assets, or funds,
goods or services, from or to the corporate debtor [Section 3(33)].

“Transfer” includes sale, purchase, exchange, mortgage, pledge, gift, loan or any other form of transfer
of right, title, possession or lien [Section 3(34)].

“Transfer of Property” means transfer of any property and includes a transfer of any interest in the
property and creation of any charge upon such property [Section 3(35)].

DEFINITIONS IN SECTION S OF THE CODE

Section 5 belongs to Part II of the Code which lays down procedure for insolvency resolution and
liquidation to be followed in case of corporate persons. Section 5 states that unless the context otherwise
requires:

1.

“Adjudicating Authority”, for the purposes of Part II, means National Company Law Tribunal
constituted under section 408 of the Companies Act, 2013 [Section 5(1)].

2. “Constitutional Document”.in relation to a corporate person, includes articles of association,

memorandum of association of a company and incorporation document of a Limited Liability
Partnership [Section 5(4)].

“Corporate Applicant” means —

(a) corporate debtor; or

(b) a member or partner of the corporate debtor who is authorised to make an application for the
corporate insolvency resolution process under the constitutional document of the corporate debtor;
or

(¢) an individual who is in charge of managing the operations and resources of the corporate debtor; or
(d) a person who has the control and supervision over the financial affairs of the corporate debtor c.

“Corporate Guarantor” means a corporate person who is the surety in a contract of guarantee to a
corporate debtor [Section 5(5A)].“Corporate Guarantor” was not defined in the original Code. This
definition was added by the Insolvency and Bankruptcy Code (Second Amendment) Act, 2018.
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5.

10.

11.

“Dispute” includes a suit or arbitration proceedings relating to — (a) the existence of the amount of debt; (b)
the quality of goods or service; or (c) the breach of a representation or warranty [Section 5(6)].

“Financial Creditor” means any person to whom a financial debt is owed and includes a person to
whom such debt has been legally assigned or transferred to [Section 5(7)].

“Financial Debt” means a debt along with interest, if any, which is disbursed against the

consideration for the time value of money and includes —

(a) money borrowed against the payment of interest;

(b) any amount raised by acceptance under any acceptance credit facility or its de-materialised
equivalent;

(¢) any amount raised pursuant to any note purchase facility or the issue of bonds, notes, debentures,
loan stock or any similar instrument;

(d) the amount of any liability in respect of any lease or hire purchase contract which is deemed as a
finance or capital lease under the Indian Accounting Standards or such other accounting standards
as may be prescribed;

(e) receivables sold or discounted other than any receivables sold on nonrecourse basis;

(f) any amount raised under any other transaction, including any forward sale or purchase agreement,
having the commercial effect of a borrowing;

Explanation — For the purposes of this sub-clause,

(i) any amount raised from an allottee under a real estate project shall be deemed to be an amount
having the commercial effect of a borrowing; and

(ii) the expressions, “allottee” and “real estate project” shall have the meanings respectively
assigned to them in clauses (d) and (zn) of section 2 of the Real Estate (Regulation and
Development) Act, 2016.

[The above Explanation to clause (f) of Section 5(8) was added vide the Insolvency and
Bankruptcy Code (Second Amendment) Act, 2018.

(g) any derivative transaction entered into in connection with protection against or benefit from
fluctuation in any rate or price and for calculating the value of any derivative transaction, only the
market value of such transaction shall be taken into account;

(h) any counter-indemnity obligation in respect of a guarantee, indemnity, bond, documentary letter of
credit or any other instrument issued by a bank or financial institution;

(i) the amount of any liability in respect of any of the guarantee or indemnity for any of the items
referred to in sub-clauses (a) to (h) of this clause [Section 5(8)].

“Financial Position”, in relation to any person, means the financial information of a person as on a
certain date [Section 5(9)].

“Information Memorandum” means a memorandum prepared by resolution professional under sub-
section (1) of section 29 [Section 5(10)].

“Initiation Date” means the date on which a financial creditor, corporate applicant or operational
creditor, as the case may be, makes an application to the Adjudicating Authority for initiating
corporate insolvency resolution process [Section 5(11)].

“Insolvency Commencement Date” means the date of admission of an application for initiating
corporate insolvency resolution process by the Adjudicating Authority under sections 7, 9 or section
10, as the case may be [Provided that where the interim resolution professional is not appointed in the
order admitting application under section 7, 9 or 10, the insolvency commencement date shall be the
date on which such interim resolution professional is appointed by the Adjudicating Authority]
[Section 5(12)].[The above proviso was added vide the Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

“Insolvency Resolution Process Costs” means —

(a) the amount of any interim finance and the costs incurred in raising such finance;

(b) the fees payable to any person acting as a resolution professional;

(¢) any costs incurred by the resolution professional in running the business of the corporate debtor as
a going concern,;

(d) any costs incurred at the expense of the Government to facilitate the insolvency resolution process;
and

(e) any other costs as may be specified by the Board [Section 5(13)].

“Insolvency Resolution Process Period” means the period of one hundred and eighty days beginning

from the insolvency commencement date and ending on one hundred and eightieth day [Section 5(14)].

“Interim Finance” means any financial debt raised by the resolution professional during the
insolvency resolution process period [Section 5(15)].

“Liquidation Cost” means any cost incurred by the liquidator during the period of liquidation subject
to such regulations, as may be specified by the Board [Section 5(16)].

“Liquidation Commencement Date” means the date on which proceedings for liquidation commence
in accordance with section 33 or section 59, as the case may be [Section 5(17)].

“Liquidator” means an insolvency professional appointed as a liquidator in accordance with the
provisions of Chapter Il or Chapter V of this Part, as the case may be [Section 5(18)].

“Operational Creditor” means a person to whom an operational debt is owed and includes any

person to whom such debt has been legally assigned or transferred [Section 5(20)].

“Operational Debt” means a claim in respect of the provision of goods or services including
employment or a debt in respect of the payment of dues arising under any law for the time being in
force and payable to the Central Government, any State Government or any local authority [Section
52D)].

The Insolvency and Bankruptcy Code (Second Amendment) Act, 2018 substituted the word
“repayment” with “payment” in Section 5(21) of the Code.

“Personal Guarantor” means an individual who is the surety in a contract of guarantee to a corporate
debtor [Section 5(22)].

“Personnel” includes the directors, managers, key managerial personnel, designated partners and
employees, if any, of the corporate debtor [Section 5(23)].

“Related Party”, in relation to a corporate debtor, means —

(a) a director or partner of the corporate debtor or a relative of a director or partner of the corporate
debtor;

(b) a key managerial personnel of the corporate debtor or a relative of a key managerial personnel of
the corporate debtor;

(¢) a limited liability partnership or a partnership firm in which a director, partner, or manager of the
corporate debtor or his relative is a partner;

(d) a private company in which a director, partner or manager of the corporate debtor is a director and
holds along with his relatives, more than two per cent. of its share capital;

(e) a public company in which a director, partner or manager of the corporate debtor is a director and
holds along with relatives, more than two per cent. of its paid-up share capital;

(f) anybody corporate whose board of directors, managing director or manager, in the ordinary course
of business, acts on the advice, directions or instructions of a director, partner or manager of the
corporate debtor;
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23.

(g) any limited liability partnership or a partnership firm whose partners or employees in the ordinary
course of business, acts on the advice, directions or instructions of a director, partner or manager
of the corporate debtor;

(h) any person on whose advice, directions or instructions, a director, partner or manager of the
corporate debtor is accustomed to act;

(i) abody corporate which is a holding, subsidiary or an associate company of the corporate debtor, or
a subsidiary of a holding company to which the corporate debtor is a subsidiary;

(j) any person who controls more than twenty per cent. of voting rights in the corporate debtor on
account of ownership or a voting agreement;

(k) any person in whom the corporate debtor controls more than twenty per cent. of voting rights on
account of ownership or a voting agreement;

() any person who can control the composition of the board of directors or corresponding governing
body of the corporate debtor;

(m) any person who is associated with the corporate debtor on account of —

(i) participation in policy making processes of the corporate debtor; or

(ii) having more than two directors in common between the corporate debtor and such person; or
(iii) interchange of managerial personnel between the corporate debtor and such person; or

(iv) provision of essential technical information to, or from, the corporate debtor [Section 5(24)].

“Related Party”, in relation to an individual, means —

(a) aperson who is a relative of the individual or a relative of the spouse of the individual;

(b) a partner of a limited liability partnership, or a limited liability partnership or a partnership firm, in
which the individual is a partner;

(¢) a person who is a trustee of a trust in which the beneficiary of the trust includes the individual, or
the terms of the trust confers a power on the trustee which may be exercised for the benefit of the
individual;

(d) a private company in which the individual is a director and holds along with his relatives, more
than two per cent. of its share capital;

(e) a public company in which the individual is a director and holds along with relatives, more than
two per cent. of its paid-up share capital;

(f) a body corporate whose board of directors, managing director or manager, in the ordinary course
of business, acts on the advice, directions or instructions of the individual;

(g) a limited liability partnership or a partnership firm whose partners or employees in the ordinary
course of business, act on the advice, directions or instructions of the individual;

(h) aperson on whose advice, directions or instructions, the individual is accustomed to act;

(i) a company, where the individual or the individual along with its related party, own more than fifty
per cent. of the share capital of the company or controls the appointment of the board of directors
of the company.

Explanation. For the purposes of this clause, —

(i) “relative”, with reference to any person, means anyone who is related to another, in the
following manner, namely: —
@) members of a Hindu Undivided Family,
(ii)  husband,
(iii)  wife,
(iv) father,
(v)  mother,
(vi) son,
(vii) daughter,
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24,

25.

26.

27.

(viii) son’s daughter and son,

(ix) daughter’s daughter and son,
(x)  grandson’s daughter and son,
(xi) granddaughter’s daughter and son,
(xii) brother,

(xiii) sister,

(xiv) brother’s son and daughter,
(xv) sister’s son and daughter,

(xvi) father’s father and mother,
(xvii) mother’s father and mother,
(xviii) father’s brother and sister,

(xix) mother’s brother and sister; and

(ii) wherever the relation is that of a son, daughter, sister or brother, their spouses shall also be
included [Section 5(24A) added by the Insolvency and Bankruptcy Code (Second
Amendment) Act, 2018].

“Resolution Applicant” means a person, who individually or jointly with any other person, submits a

resolution plan to the resolution professional pursuant to the invitation made under clause (h) of sub-
section (2) of section 25 [Section 5(25)].The above definition of “Resolution applicant” was provided
by the Insolvency and Bankruptcy Code (Amendment) Act, 2018. Originally, the definition of
“resolution Applicant” was as follows:“Resolution Applicant” means any person who submits a

resolution plan to the resolution professional.

“Resolution Plan” means a plan proposed by resolution applicant for insolvency resolution of the
corporate debtor as a going concern in accordance with Part II [Section 5(26)].

“Resolution Professional”, for the purposes of this Part, means an insolvency professional appointed
to conduct the corporate insolvency resolution process and includes an interim resolution professional
[Section 5(27)].

“Voting Share” means the share of the voting rights of a single financial creditor in the committee of
creditors which is based on the proportion of the financial debt owed to such financial creditor in
relation to the financial debt owed by the corporate debtor [Section 5(28)].

DEFINITIONS IN SECTION 79 OF THE CODE

Section 79 belongs to Part III of the Code which lays down procedure for insolvency resolution and
bankruptcy for individuals and partnership firms. Section 79 states that unless the context otherwise

requires:

(0]

2

“Adjudicating Authority” means the Debt Recovery Tribunal constituted under sub-section (1) of
section 3 of the Recovery of Debts Due to Banks and Financial Institutions Act, 1993 [Section 79(1)].

“Associate” of the debtor means —

(a) aperson who belongs to the immediate family of the debtor;

(b) a person who is a relative of the debtor or a relative of the spouse of the debtor;

(¢) aperson who is in partnership with the debtor;

(d) a person who is a spouse or a relative of any person with whom the debtor is in partnership;

(e) aperson who is employer of the debtor or employee of the debtor;

(f) a person who is a trustee of a trust in which the beneficiaries of the trust include a debtor, or the
terms of the trust confer a power on the trustee which may be exercised for the benefit of the
debtor; and
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@)

®

®

(10)
an
(12)

13)

(14)

(g) a company, where the debtor or the debtor along with his associates, own more than fifty per cent.
of the share capital of the company or control the appointment of the board of directors of the
company.

Explanation — For the purposes of this sub-section, “relative”, with reference to any person, means

anyone who is related to another, if —

(i) they are members of a Hindu Undivided Family;

(ii) one person is related to the other in such manner as may be prescribed [Section 79(2)].

“Bankrupt” means —

(a) a debtor who has been adjudged as bankrupt by a bankruptcy order under section 126; (b) each of
the partners of a firm, where a bankruptcy order under section 126 has been made against a firm;
or (¢) any person adjudged as an undischarged insolvent [Section 79(3)].

“Bankruptcy” means the state of being bankrupt [Section 79(4)].

“Bankruptcy Debt”, in relation to a bankrupt, means — (a) any debt owed by him as on the
bankruptcy commencement date; (b) any debt for which he may become liable after bankruptcy
commencement date but before hisdischarge by reason of any transaction entered into before the
bankruptcy commencement date; and (c) any interest which is a part of the debt under section 171
[Section 79(5)].

“Bankruptcy Commencement Date” means the date on which a bankruptcy order is passed by the
Adjudicating Authority under section 126 [Section 79(6)].

“Bankruptcy Order” means an order passed by an Adjudicating Authority under section 126
[Section 79(7)].

“Bankruptcy Process” means a process against a debtor under Chapters IV and V of this Part
[Section 79(8)].

“Bankruptcy Trustee” means the insolvency professional appointed as a trustee for the estate of the
bankrupt under section 125 [Section 79(9)].

“Committee of Creditors” means a committee constituted under section 134; [Section 79(11)].
“Debtor” includes a judgment-debtor [Section 79(12)].

“Discharge Order” means an order passed by the Adjudicating Authority discharging the debtor
under sections 92, 119 and section 138, as the case may be [Section 79(13)].

“Excluded Assets” for the purposes of this part includes — (a) unencumbered tools, books, vehicles
and other equipment as are necessary to the debtor or bankrupt for his personal use or for the purpose
of his employment, business or vocation, (b) unencumbered furniture, household equipment and
provisions as are necessary for satisfying the basic domestic needs of the bankrupt and his immediate
family; (c) any unencumbered personal ornaments of such value, as may be prescribed, of the debtor
or his immediate family which cannot be parted with, in accordance with religious usage; (d) any
unencumbered life insurance policy or pension plan taken in the name of debtor or his immediate
family; and (e) an unencumbered single dwelling unit owned by the debtor of such value as may be
prescribed [Section 79(14)].

“Excluded Debt” means — (a) liability to pay fine imposed by a court or tribunal; (b) liability to pay

damages for negligence, nuisance or breach of a statutory, contractual or other legal obligation; (c)
liability to pay maintenance to any person under any law for the time being in force; (d) liability in
relation to a student loan; and (e) any other debt as may be prescribed [Section 79(15)].
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(15) “Firm” means a body of individuals carrying on business in partnership whether or not registered
under section 59 of the Indian Partnership Act, 1932 [Section 79(16)].

(16) “Immediate Family” of the debtor means his spouse, dependent children and dependent parents
[Section 79(17)].

(17) “Partnership Debt” means a debt for which all the partners in a firm are jointly liable [Section
79(18)].

(18) “Qualifying Debt” means amount due, which includes interest or any other sum due in respect of the

amounts owed under any contract, by the debtor for a liquidated sum either immediately or at certain
future time and does not include— (a) an excluded debt; (b) a debt to the extent it is secured; and (c)
any debt which has been incurred three months prior to the date of the application for fresh start
process [Section 79(19)].

(19) “Repayment Plan” means a plan prepared by the debtor in consultation with the resolution

professional under section 105 containing a proposal to the committee of creditors for restructuring of
his debts or affairs [Section 79(20)].

(20) “Resolution Professional” means an insolvency professional appointed under this part as a resolution

professional for conducting the fresh start process or insolvency resolution process [Section 79(21)].

(21) “Undischarged Bankrupt” means a bankrupt who has not received a discharge order under section
138 [Section 79(22)].
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Answers to be analysed in Classroom

Q.1.

Answer to Question No. 1:-
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Answers to be analysed in Classroom

Q.2.

Answer to Question No. 2:-
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